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CONTROL AND ANALYTICAL ASSESSMENT OF INTERACTION BETWEEN CUSTOMERS
AND PARTICIPANTS OF PUBLIC PROCUREMENT
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TA YHACHUKIB JEP)KABHUX 3AKYIIIBEJIb

The preconditions of interaction between customers and participants of public procurement for new
organizational forms of electronic trading have been defined in the paper, the notion of the customer has
been analyzed and its characteristics have been identified according to the applicable law for the pur-
poses of controllable transactions using public funds during procurement.
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Formulation of the problem. The procedure and requirements for the participants in public pro-
curement have been determined by Law, but the study of effective cooperation under the current system of
public procurement contributes to finding new reserves for outcome and reducing corruption.

Today we can say that the current system of public procurement has entered into the stage that com-
bines the traditional relationship between the customer and the supplier and the latest ones, based on the
use of electronic platforms. Regarding the latter, its optional character in law field of Ukraine should be
noted, in contrast to other countries. The introduction of the modern industrial society achievements where
basic values (understanding the nature of the legal framework of public procurement, vendor identifica-
tion, and identification of his activities as well, rationality, role of government, innovation, etc.) are being
implicated as antipodes of values of preconditions for public procurement with the use of tenders. Besides,
technological achievement have led the public procurement system to the stage of its radical changes in
the context of its members role.

In the legal field and documentary software the old order has been changed by the dynamic "chaos"
of auction, instability, gap of the traditional corruption ties, and it can and should be a new order of par-
ticipants of procurement interaction. Identification of purchases customer allows to set the mandatory of
tender procurement procedures while his spending public funds. So use of modern electronic form on trad-
ing platforms that provides effective interaction of procurement participants, eliminates corruptional com-
ponent. We believe that this creates a new form of cooperation, so it needs adjustment of control and ana-
lytical procedures directed for identifying the effectiveness, feasibility, economical use of public funds for
the purchase of services and goods in the public interest.

The researches of the following tasks of public procurement organization remain unexplored from
the point of the system elements identification. In the case of use the synergistic approach, it should be
admitted that this phase of the evolutionary process of interaction between supplier and customer was
pawned by the whole course of previous periods of public procurement. Therefore the use of electronic
platforms for interaction between participants of purchasing is an organic continuation of the public pro-
curement system.

Analysis of recent sources and unsolved parts of the general problem. The new time has showed
its latest contribution to understanding of the social values that are achieved through government procure-
ment, initiated by the customer.

In very deed, its role is crucial in this process. In the beginning of establishment of normative regu-
lation of participants in public procurement interaction the foundation for evolutionary approach to the
economic role of procurement outcomes for society were made, so these results have been seen as a sys-
tem of market-based principle. Relay was taken by the suppliers through the idea of selection during the
tender in connection with the struggle for limited resources in a period of economic crisis. The evolution-
ary approach to the development of an economic phenomenon was studied by the theorists of economy
T. Veblen, K. Menher, A. Marshall, J. Stiglitz. On the question of whether the economy is evolutionary
science (Veblen) [1], and interdisciplinary research by A. Marshall who multiplied the meaning of evolu-
tionary economics to the use of statements concerning evolutionary analysis of economic phenomena [2].
The most vivid illustration of the evolutionary approach gives a picture of long-term cycles by
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I. Wallerstein characterizing periodic fluctuations in essentially nonlinear system, called dissipative sys-
tem, which shows continuous waves, in the terms of Synergy [3].

Therefore, we applied an evolutionary approach as the basis for identifying synergies interaction
of customer and supplier in public procurement, according to the views of the economists of the previ-
ous years. Thus it is important to detect analytically if new values are prerequisites to the current system
of legislative changes in the field of public procurement. In this approach, the most interesting ideas and
principles to study such categories as "customer" and "state", "supplier" and "purpose of public pro-
curement” will determine variability and the likelihood of achieving the objectives of public procure-
ment. Foreign scientists have attempted to summarize the concept of the participants of public procure-
ment [4, p. 23-41].

Experts estimate that the new collaboration platform between customers and participants of public
procurement on an electronic basis will leave "in the past one of the most important ways for corrupt en-
richment" [5].

The scheme of overvaluation when the auction was attended by the company related to the officials
and politicians has been blocked. According to a senior economist of the International Centre for Policy
Studies Basil Povoroznyk "it will a benefit not only for the state, that will significant money for purchas-
ing goods and services. The companies, which previously had no a priori access to the public procurement
market will participate in the trades"[5].

According to e-GP Prozorro, in 2014 the public procurements was made for 250 billion UAH. They
passed through 25,000 tender committees that now exist in Ukraine. Meanwhile the loss of non-
transparent government procurement for each day have been estimated by the activists of electronic trad-
ing introduction at 135 million UAH. [6].

Thus, the introduction of new forms of interaction between participants of public procurement re-
quires a comprehensive assessment of its efficiency and effectiveness, since there is a need of legislative
regulation. It is important to identify the existing contradictions between legal interpretations of the cus-
tomer that initiates procurement in the expenditure of public funds.

The purpose of this article is to deepen the theoretical principles of interaction between customers
and participants of public procurement through the concept of customer identification in terms of control-
lability and efficiency for the purposes of proper legislative regulation.

The main research. The most general concept of the customer as a legal entity that is an organizer,
recipient of budgetary funds, is provided in the Budget Code.

According to paragraph. 38, p. 1, Art. 2 of the Budget Code of Ukraine recipient of budgetary funds
is an entity, public or other organization that does not have the status of budget institutions and is author-
ized as a manager of budget funds to implement the measures imposed by budget program, and receives
budget funds for their implementation [7].

So, if the legal entities (enterprises, institutions, organizations) and their associations that provide
the needs of the state or local community, if such activities are carried out on an industrial or commercial
base, are beneficiaries of the budget, such persons are the customers in understanding of Procurement Law
regardless of the amount of such financing. They must comply with the Law on procurement in the pro-
curement of goods, works and services, guided by the value limits defined by the Law on procurement
during the budget period equal to one calendar year commencing 1 January of each year and ending 31
December of the same year, beginning with the date of budget funds receipt to implement the measures
imposed by the budget program.

In turn, the Law of Ukraine "On public procurement" (further — the Law on Procurement) applies to
all customers and purchase goods and services, provided that the value of procurement of goods (goods),
service (s) is equal to or exceeds 200,000 UAH and work 1,5 million UAH. (ch. 1, Art. 2 PPL) [8].

The determined above value of goods, works and services procurement is reviewed every 12
months, taking into account the consumer price index, producer price indices of industrial products as
well. As a result of viewing the Cabinet of Ministers of Ukraine submits, if necessary, to the Verkhovna
Rada of Ukraine the draft Law on Amendments to the Law on Procurement.

Thus, it should be noted that the latest amendment to the to the Law on Procurement canceled the
need to consider value added tax when determining the value of the purchase. At the same time, the Law
applies to entities that according to Art. 1 carry out activities in certain designated areas of production,
transportation, transmission, distribution, sale and supply of thermal energy, production, transportation
and supply of drinking water, the provision of infrastructure rail transportation, the functioning of public
electric transport and operation of its facilities for the provision of transport, services bus stations, ports,
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airports, postal services provision, geological study (including research and commercial development of
deposits) of oil and gas mineral resources, deposits of coal and other solid fuels, the functioning and op-
eration of fixed-line public communication or provision of public telecommunications services, transport-
ing, storing, processing crude oil and oil products, the functioning electricity market, the market "day
ahead" balancing market, ancillary services market, as well as providing services to the system operator,
administrator calculations administrator commercial accounting, market operator, guaranteed buyer ac-
cording to the Law of Ukraine "On principles of functioning of electricity market in Ukraine" ancillary
services in the ancillary services and alignment of conditions for competition in accordance with the Law
of Ukraine "On principles of functioning electricity market of Ukraine", gas production, transportation and
supply [9, 10]. Thus the state legislatively defined several categories of customers engaged in procurement
for the special conditions. Determination customers in this law is clearly defined through the specification
of what is not considered as an activity in areas relevant to the called ones.

The main focus of the Law of Ukraine "On peculiarities of procurement in certain sectors of eco-
nomic activity" (hereinafter — the Law on features) has been made on the identification of the customer,
because the rules only affect to customers, as defined therein, not general rules of PPL [11].

The Law about the features apply to customers purchasing goods and services to carry out their ac-
tivities in the fields of Art. 2 of the features that:

fully or partially are made at the expense of budget funds, if the value of procurement of goods
(goods), service (s) is equal to or exceeds 200 thousand UAH, and work —is equal to or greater than 1.5
million UAH, and is made at its own expense, if the cost of procurement of goods (goods), service (s) is
equal to or greater than 1 million UAH, and work — 5 million UAH.

Thus, the procurement of goods, works and services fully or partially at the expense of budget funds
should be guided by the customer Sec. 2 ch. 3. 2 of the features in the case of procurement of goods,
works and services at their own expense to the customer should be guided by para. 3 h. 3. 2 of the features.

So, for the purposes of controllability of performance of legal standards for public procurement it’s
advisable to clarify the concept of a customer in the context of the legislation for this sector.

Paragraph 9 Art. 1 PPL determined that customers are public authorities, local authorities and social
security bodies established under the law, and legal persons (companies, institutions, organizations) and
their associations that address the needs of the state or territorial communities if such activities are carried
out on an industrial or commercial basis. The main factor is the presence of one of the signs: a legal entity
manages, recipient of budget funds and (or) state authorities or local government or other customers if
they hold a majority of votes in the supreme governing body of the legal entity in the authorized capital of
the legal entity state or municipal part of shares exceeds 50 percent.

At the same time the category of customers are also customers defined in the Law on features. Thus,
according to paragraph 1 ch. 1, Art. 1 of this legislative document, customers are determined as legal per-
sons that carry out activities in any of the areas defined by Art. 2 of the features and meet at least one of
the following characteristics:

public authorities, the authorities of the Autonomous Republic of Crimea, local governments own
share in the authorized capital of the entity of more than 50 per cent or such bodies have the majority of
votes in the supreme body of the entity or the right to appoint more than half of the executive body or the
supervisory board of the entity and (or) the existence of special or exclusive rights. It is necessary to clar-
ify the nature of special or exclusive rights. They are rights granted within the powers of a public authority
or local government on the basis of any legal act and / or act of individual action that restricts activities in
the areas defined by this Law, therefore one or more persons substantially affect the ability of others to
carry out activities in these areas. The rights those were granted, including the results of tenders, during
which the anticipated disclosure of their conduct, and if the grant of these rights was carried out on the
basis of objective criteria, are not considered as special or exclusive.

Such characteristics for the definition of the customer are not enough, therefore, it is necessary to
use the interpretation of a customer signs made by Ministry of Economics Development for the purposes
of customer identification. According to its official position, legal persons (companies, institutions, or-
ganizations) and their associations independently determine the identity of customers in understanding the
PPL and the Law Minister's explanation about the features on the definition of "customers" of
23.05.2014 r. [12].

However, the concept of industrial or commercial activity remains controversial because there is no
its definition in the legislation.
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The most detailed definition of these concepts was prepared in the comments to the legislation of
Ukraine on public procurement, prepared by the EU project "Harmonization of the procurement system in
Ukraine with EU standards".

All public authorities, local governments as well as organizations and institutions funded from the
budget having the status of a recipient of budgetary funds clearly acquire the status of the customer in un-
derstanding the law and must make purchases above threshold amounts solely for the procedures estab-
lished by law.

Government needs are to be understood as state requirements necessary to performing by it its con-
stitutional functions (lawmaking, public administration, economic regulation, tax collection, human rights,
activity against crimes, maintaining integrity, inviolability of state borders, preservation of natural re-
sources, etc.).

The need for a higher quality of life for the community, implemented in health care, education, se-
curity, transportation, municipal environment, cultural development and so on can be considered as one of
the needs of local communities.

The fact of finding out the purpose provided by a particular interest of the state is the key to deter-
mine the status of the customer and distinction in cases where a legal person cannot be recognized by the
client because he acts under normal competitive market, and therefore buys / manufactures and sells prod-
ucts (works, services) on a purely commercial basis for profit, not to ensure certain social needs, while
keeping some advantages or even exclusive rights over other entities.

An important element to understand the concept of "customer" in the context of the law is the way
in which the state or local governments provides its needs: 1) on a commercial or industrial basis; 2) the
conditions set by decisions of public authorities that require entities to provide public or social needs in a
certain way and on certain conditions.

The sign of procurement on an industrial basis can be interpreted as the acquisition of resources for
its own production, allowing the company to increase the effectiveness of its own production or business
management, to improve processes and to save resources ext.

The sign of activity on commercial base is treated as a supply of goods or services purely for profit
in a market where a decision on the selection of products and their prices is taken by consumers on their
own, and most importantly, all the economic risks of the results of such activity are taken by a legal entity
(state and local government do not cover the expenses of the entity and do not regulate the prices of its
products).

According to the given above explanations by Ministry of Economic Development activity is not a
commercial or industrial if the state, controlled by it organizations are governed by other motives than
profitability, while such activities are not dependent on the economic risk and the cost of it (as defined
goal state organization exactly for such activities and regulations established method, conditions, prices,
rates, etc.).

Instead, the activities are carried out on a commercial basis in cases if the needs of the state and lo-
cal communities are provided with a competitive market.

The difference in maintenance requirements in the above mentioned cases is that in the first case,
the state-controlled institutions (organizations) perform public functions and obligations to the state or
community established by regulations, administrative decisions, statutes of legal persons, but are not vol-
untarily engaged in such activities on a commercial basis where profitability is the primary motivation.

Conclusions. Use of new forms for public procurement, e.g. electronic auctions, defined by foreign
practices and experts as a means of overcoming corruption schemes, requires clarifying the concept of the
customer in accordance with applicable law. It has been determined that the most common approaches to
the definition of the customer according to the budget legislation are correlated with the norms of the law
in the field of procurement and specify the characteristics of the customer based on the specifics of his ac-
tivities. Therefore the national legislation created the preconditions for the introduction of electronic trad-
ing organizations that are initiated by customers with public funds. In such circumstances, public pro-
curement must strengthen the accountability of transactions with public funds held by customers’ pur-
chases for the purpose of increasing transparency. It is also important to identify all state-level flows on
the levels of goods customer, works and services for state funds to enforce social functions.

The prospects of further scientific developments in this direction are seen in future modelling of in-
teraction between customers and executors of state contracts during procurement using such forms as non-
competitive procurement, the procurement procedure from one participant. Modelling an effective interac-
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tion in the public procurement system will allow to evaluate the application of the principles of procure-
ment comprehensively for saving public funds at the appropriate level of quality goods and services that
are the object of procurement.
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M. C. IIucbMenna

KOHTPOJIbHO-AHAJIITUYHA OIIIHKA B3AEMO/IIi 3AMOBHUKIB
TA YYHACHHUKIB JEP)KABHUX 3AKYIIIBEJIb

Bemyn. Jlepoicasni 3axynieni, wo 30iliCHIOIOMbC 3AMOBHUKAMU OePIHCAGHUX POOIm, NOClye, GUKo-
HYIOMb CYCRINbHY (OYHKYIIO 3A00801eHHS NOCMIUHUX NOMpeb HACeNeHHs KPainu npu GU3HAYeHUux npiopu-
memax po3eumky. Bumpauanms oepocasnux xowmis Ha cycninvhi nompebu, 3a oyinkamu axisyie, 3apy-
OIHCHUX eKcnepmis, € 0OHIEI 3 HAUOLIbUL KOPYMNOBAHUX Cep 0epIUCABHO20 CeKmopy eKoHoMmiku. Tomy
NUMAKHSL KOHMPOIIO Onepayiti 3aKyniseisb 3a 0epicasui KOWmuy € aKkmyaibHUM 3a80aHHAM 00CTI0NHCEHb 5K
y meopemuuni, max i npaKmuyHit NAOUUHI.

Memoro 00cniodicenHa € nocaubaeHHs MeoPemudHUX 3acad opeanizayii 63aemooii 3aMOBHUKIE ma
VUACHUKIB 0ePAHCAGHUX 3aKYNiseNb uepe3 i0eHmuikayilo NOHAMMs 3aMOBHUKA 3 THOYKU 30Dy KOHMPOIbO-
sanocmi ma egexmueHoOCmi 05 Yinell HAAeHCHO20 HOPMAMUBHO2O Pe2laMeHMY8ANHSL.

Ilpobnema. Icuyroue npomupiuus migne mpaouyiiHuMu ma HOGIMHIMU DOPMAMU 63AEMOBIOHOCUH
MIHC 3AMOBHUKOM MdA NOCMAYATILHUKOM 8 CYYACHIT CUCeMi 0epIHCABHUX 3aKVNigeb He 0d€ 3M02Y BUKOHY-
6amu CYyCNibHY DYHKYIIO COYIATbHO20 3a0e3neyelHs HACeNen s Y HauDiIbu eKOHOMHULL A eeKmueHuUlL
cnoci6. Ipuyunu 6 momy, wo mpaouyiiki Gopmu 63aEMO8IOHOCUH MINC VUACHUKAMU OEPAHCABHUX 3AKVII-
6e/lb MICSAIMb KOPYRYIUHY CKAAO08Y, d HOGIMHI popmu (maki K eleKmpoHHI 3aKYNieli uepes 6i0nosioHi
niamgopmu 63aemodii) He € 00608 A3KOBUMU MA Pe2TAMEHMOBAHUMU 3aKOH00asu0. Omoice, HeaupileHU-
MU NUMAHHAMY € [0eHMUIKayis 3aMOBHUKA 8 Pe2laMEeHMOBAHOMY HOPMAMUGHOMY RO MA OYIHIOBAHHS
MOAHCIUBOCMIE 83AEMOOIT 8BIONOBIOHO 00 HOBIMHIX POPM OEPIUCABHUX 3aKYNIGEb.

Buxnao ocnosnozo mamepiany cmammi. Ananiz noHsmms 3aMOBHUKA, K HAUOIIbUWL 302A/IbHO20
NOHSAMMSL 8 MENHCAX YUHHO2O 3AKOHOO0A8CMBA NOKA3A8, W0 Ye € PONOPAOHUK, 00epAHCY8ay O100ICEemHUX
Kowmie (32i0H0 3 Hopmamu Broodowcemnozo kooexcy). A ockinvku Ha cbo200Hi 8 Yrpaiui ditoms 08a npogi-
JIbHI 3aKOHU NPO 3AKYNIGI0, A8MOPOM 3D0ONEeHe KPUMUYHE OYIHIOBAHHS NI0X00i8 00 GU3HAYEHHS 3AMOGHU-
Ka 6i0nogiono 00 yux OOKYMeHmié i HasedeHO Kpumepii ma O3HAKU, 3d SKUMU BU3HAYAIOMDb
0008 ’53K08iCcmb NPOGedeHHs. NPOYedyp 3aKynieelb NPU GUKOPUCTHAHHT 0epoicagrux Kowimis. Lle dozeonuno
NOCUTUMU KOHMPOJIbOBAHICMb 00CA218 BUMPAYAHHS OePAHCABHUX KOWMIB 3 027180y HA NPAGUTbHY 10eHmu-
Gixayiro 3aMo6HUKA.

Pesynomamu ma ix o6206openns. Bzacmoois yuacnukis depicasrux 3akynieeib Ha cmaoii 6U3HAH-
HS 3AMOBHUKA MA HEOOXIOHOCMI NPOBEOEHHS MEHOEPHUX NPOoYeodyp HOCUNIOE BIONOBIOAIbHICb YCIX YUac-
HUKIB 30 eheKkmugHe UKOPUCMANHS KOWMIE 0epiicasu nid 4ac 3aKynieeib mosapis, podim ma nociye ojis
BUKOHAHHS COYIATbHUX (DYHKYIL 0151 2DOMAOSIH.

Bucnosxku ma pexomenoauii. Bcmarnosneno, wo Haubinbul 3a2anbHi nioxoou 00 GUHAYEHHS NO-
HAMMSL 3AMOBHUKA 32I0HO 3 OI00NCEMHUM 3AKOHOOABCEOM KOPENIOIOMbCS 13 HOPMAMU YUHHUX 3AKOHIG
npo 3aKynienio ma YMo4HIOIOMb 03HAKU 3AMOBHUKA, 8UX00S4U 3i cneyuixu tloeo distbHocmi. 10enmugi-
Kayis NOHAMMSsL 3AMOBHUKA 68 CUCTeMI 0ePAHCABHUX 3aKYNIBeTb 00360UNA 3POOUMU UCHOBOK, WO Y BiMYU-
SHAHOMY 3AKOHOOABCMEI CMBOPEHO NepedyMosU OJi 6RPOBAONCEHHS OP2aHi3ayii eneKMPOHHUX MOP2Ii8 K
0008 ’513K0801 (hopmu 63aEMO0IL, WO 00360AUMb YCYHYMU KOPYRYIUHY CKAA008Y MPAOUYitiHuXx ¢opm 63ae-
MOBIOHOCUH YYACHUKIB MEHOePHUX MOP2Is.

Pexomenodosano 3 memoro nocunenHs npo30pOCMi 0epHCABHUX 3aKYNIBeLb NOCUNUMU KOHMPOIbO8A-
Hicmb 30TUCHIOBAHUX onepayill 3a 0epIICABHI KOwmu, Npo8eoeHux 3aMOBHUKamMu 3akynieens. s niogu-
WeHHs1 eqheKmUBHOCMI GUKOPUCMAHHS OEPIUCABHUX KOWMIG NiQ YAC 0epIiHCaABHUX 3aKYNIGelb 8ANCIUBO 10eH-
mugikysamu yci 0epicashi NOMOKU HA PIGHI 3AMOBHUKIE MO8APIs, podim ma nociye 3a KOumu 0epicasu
07151 3a6e3neuents BUKOHAHHA COYIANbHUX QYHKYTIL.

Knrouoei cnosa: 3amo8HUK OepircasHux 3aKynigeib, KOHMPOLbOBAHICMb O0EPI’CABHUX 3AKVNIBEb,
03HAKU 3aMOBHUKA 3AKYNIBEb 3d 0EPICABHT KOULMU, 83AEMOOISA YYUACHUKIE 0EPAUCABHUX 3AKYNIBeTb.
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